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Abstract
　The dialogue-facilitative in-house mediation model for medical disputes （medical mediation） that Wada 
and Nakanishi have proposed is a medical conflict management method that uses redefined mediation 
skills. Medical mediation attempts to minimize emotional hostile conflict and improve less-satisfactory 
resolutions, like in litigations in which issues are narrowly limited and important need of parties like 
sincere emotional response is ignored.  Instead it attempts to cooperatively and flexibly resolve issues 
that are raised between patients and medical providers following a medical adverse event. Based 
theoretically on social constructionism our in-house medical mediation model deconstructed concepts 
and ideas of widely spread orthodox mediation model, adopting a narrative approach which focuses 
on transformation of parties’ emotions, feelings, perspectives and hidden invisible interest. This model 
fits the philosophy of medical conflict management and has been developed based on dialogue between 
patients and medical providers.
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Introduction
　According to statistics from the Japanese Supreme 
Court, the number of medical malpractice lawsuits 
has increased at a rate of 7 to 8% per year, and 1,107 
cases were filed in 2004. In 2000, the number of cases 
in which judgment were delivered was 674; the 
number of filed medical malpractice lawsuits was 767; 
the number of pending trials was 1,886. Pending trials 
have not yet had a judgment delivered, nor have they 
reached an agreeable settlement. These numbers 
have been increasing each year １）. 
　Under these circumstances, medical providers tend 
to place an emphasis on acquiring legal knowledge 
for prevention of medical malpractice law suites２）. 
However, the process to deliver legal judgments is 
more complicated, and acquiring the preventive legal 
knowledge is not enough to appropriately respond to 
the current circumstances concerning medical 
malpractice disputes in Japan. The building of 
preventive knowledge and policies is superficial and 
insufficient preparation in some cases. Simply arming 
medical providers with legal knowledge regarding 
medical malpractice disputes creates several issues: 
(1) the knowledge gained does not adequately address 
the emotional reactions from the patient(s) who file a 
case; (2) the relationship between patients and 
medical providers who acquire legal knowledge is 
worsened because the medical providers tend to 
perceive patients as opponents; and (3) medical 
providers tend to obtain an informed consent to avoid 
future medical malpractice disputes, which is not the 
original purpose of the informed consent ３）.
　Many patients who file lawsuits are seeking an 
appropriate response to their feelings and emotions, 
and sincere explanation on the accidents rather than 
legal resolution.  Therefore, many victims who 
experienced an adverse event maintained that the 
reason why they brought a case to a court was 
medical provider’s inappropriate response to their 
expression of injured emotion.  On the contrary, if 
medical providers respond to and sympathetically 
understand the victim’s injured emotions, they tend 
not to file a lawsuit, even if they have grounds and 
evidence４）.  It is desirable that each dispute 
resolution mechanism disposes of parties’ complex 
need appropriately, fairly, quickly at a reasonable 
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cost.  From this point of view, a lawsuit is not the 
best mean, because it exclusively focuses on legal 
issues and legal frameworks.  As a result, the lawsuit 
ends only limited legal resolution that generates a 
clear winner and loser, leaving a hostile relationship 
unchanged. Therefore, it is difficult for courts to 
handle various issues including fundamental causes 
embedded in imperfect healthcare system, social 
ef fects of medical malpract ice lawsuits l ike 
accelerating defensive medicine and shortage of 
doctors in risky department ５６）. 
　Alternative dispute resolution（ADR）can be 
an important answer to overcome this situation.  It 
refers to process and techniques of solving disputes 
that fall outside of the judicial process（formal 
litigation-court）. However numerous variations 
of procedures are found in ADR field, third party 
mediation and arbitration are main processes. In 
arbitration parties agree that they obey to arbitrator’s 
judgment. They can choose an arbitrator who is 
not necessarily a lawyer. Its procedure is similar to 
law suits. In mediation parties try to make mutual 
agreement with help of a mediator. In Japanese court 
annexed mediation, ‘chotei’, a mediator proposes 
agreement and gives legal advice to parties, although 
in Anglo-American mediation, mediators refrain 
from giving advice and limit their role in facilitating 
parties’ dialogues.
　In point of fact, many countries are trying to 
establish effective ADR model including panel 
screening, arbitration and court annexed mediation 
where, in some extent, extralegal elements of medical 
conflict can be handled.  Indeed, ADR performs 
indispensable roles in many fields of disputes.  In 
North America, ADR was developed in 1970s, as a 
reaction to unreasonable increase of law suites 　　　 .  In 
Japan, ADR has also been extensively used as a tool 
for dispute resolution in various areas and in various 
forms including the court annexed mediation for civil 
and family disputes, Arbitration Centers run by bar 
association, the ADR for traffic accidents and so 
on 19）. 
　Table 1 shows comparison of each country’s policy 
for medical malpractice disputes and the complaint 
resolution scheme. Table 2 outlines a comparison of 
mediation models. 









2.  PALS (Patient 

















model used (currently, 
increasingly)
Yes
Techniques from all 
models used
Techniques from all models used 
(outside Michigan University, 
each state and hospital uses 







Mediation must be combined 
with other duties (varies among 
states in the case of mediation 
by third-party organizations)
Table 1: International Comparison of Internal Personnel Dealing with Medical Disputes and Accidents and Mediation 
　　　　Models Used










































































































Neutrality Neutrality Neutrality Neutrality Impartiality  Impartiality
Table 2： Comparisons of Mediation Models
BANTA: Best alternative to a negotiated agreement.
(IPI) :  Issue, position, interest.
IPI*:  Interest, positions, issues
This result is based on the research of Toyota Foundation in 2012.
　There are several methods to resolve disputes 
including negotiation, mediations, and arbitration 
(Figure 1). Negotiation takes place between interested 
parties without neutral third party. Table 3 shows 
differences between negotiation and mediation.  In 
contrast, mediation promotes agreement with the 
help of an impartial third party who facilitates 
parties’ direct conversation, and it is therefore called 
a facilitative mediation model. In arbitration, the 
impartial third party judges and makes a decision, 
and there is an agreement between the interested 
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Negotiation Mediation
Purpose Maximizing one’s own interests Creating new values
Framework Negotiating interests Process of cooperative dialogue
Frame of perception Fixed—no change Changes flexibly
Points of contention Fixed—no change Changes flexibly
Relationship Frequently deteriorates Improves
Resolution Win-Lose Win-Win
Table 3: Differences Between Negotiation and Mediation
　However, in our opinion, there are reasonable 
doubts on usefulness of third party ADR procedure in 
medical disputes following medical adverse events or 
mishaps.  Firstly, compared to other areas, emotional 
conflict is extremely sharp and deep.  Secondly, unlike 
traffic accidents in which emotional conflict can also
be deep, but a wrongdoer’s position and a victim’s
position can be theoretically exchangeable, there 
is no such an exchangeable relationship between 
doctors and patients.  Thirdly, it requires specialist 
knowledge to evaluate and understand the meaning 
of negligence and causation. Moreover, when disputes 
are brought into such third party institutions, patient’s 
family tends to already have lost trust in doctors and 
hospitals.  As long as patient’s family wants sincere 
explanation, apology and appropriate reaction to 
their emotions, it should be much more effective that 
doctors and medical providers directly respond to 
their needs in a hospital just after the mishaps have 
happened.  
　However, misunderstandings and conflicts may 
escalate in the process of direct conversation in 
disclosure explanation, even when doctors are sincere 
and honest, because of the difference of socially 
constructed perspectives on healthcare and medical 
mishaps between doctors and patients.  Moreover, 
shortage of information and a lack of sympathetic 
understanding of the other party’s view tend to 
escalate emotional conflict.
　Based on these thoughts, in Japan Wada and 
Nakanishi 20221） have proposed in-house medical 
mediation model in which in-house mediators help 
and facilitate sincere conversation and rebuilding of 
harmonious relationships between patient’s family 
and doctors utilizing mediation skills.
　I consider that facilitative mediation model (Figure 
2), is most suitable in disclosure and early stage 
dispute conversation in medical disputes after medical 
adverse events in which both parties recognize and 
evaluate the situation in different way. I suggest that 
conversation process of an in-house facilitative 
mediation as the first step of dispute resolution is 
effective and useful in reducing emotional confusion, 
promoting information sharing and bringing 
perspective transformation of both parties who are 
caught with anger, anxiety and guilty feelings７－ 20　　）  
(Table 4).  However, in order to fulfill this purpose 
effectively in medical dispute settings, typical 
facilitative mediation model should have been 
modified adopting another theoretical perspective.
Figure 2: Style of Medical Mediation
The mediator acts as a neutral third party position in
a dispute, encouraging dialogue through empowerment, 
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Adopting a third-party perspective
Persuasion or apology based on 
value judgments
Active Listening with an open (“unassuming”) mind
Reacting to the counterparty’s demands Drawing closer to the counterparty’s  deeper aspirations
Responsibility lies with the individual
Creating a forum for dialogue between the departments 
involved
Responsible to the hospital Not responsible to the hospital
Table 4: Comparison of Two Dispute Resolutions in Japan
The Comparison of In-house Mediation 
Model and Typical Mediation as a third 
Party Dispute Resolution Mechanism
　In widely accepted idea of typical third party 
mediation model aims at obtaining mutual agreement 
in win-win manner.  In order to attain win-win 
resolution, it tries to analyze dispute utilizing 
concepts of issue, position and interest that proposed 
in “Getting to Yes.”22）  It emphasizes importance of 
interest as fundamental need or desire of each party 
and finding out options for resolution based on their 
interest.  Although this idea is very useful in general, 
it can be too simple and too static, when applied to 
medical conflict where the emotion and perception of 
parties are confused, and their interest itself is 
continuously transforming. 
　Borrowing basic wording and ideas from this 
prevailed orthodox facilitative mediation model, we 
redefines them and creates new analysis method and 
skills suitable to early stages of medical dispute after 
adverse events.  Social constructionism23）, which is 
also known as the theoretical basis for narrative 
based medicine and narrative therapy24） gives 
important theoretical hints to deconstruct the basic 
words and concepts of mediation.
　It emphasizes relative nature of each party’s 
perception of the problem and situation which is 
formed through his/her formation of perspectives 
framed by dominant narratives shared by people. 
Needless to say, there are deep differences between 
doctors constructed reality formed on the basis of 
specialist knowledge and everyday perspective as 
a medical provider and patient’s one formed his/
her individual experiences.  However this also 
implies that their perspective on the problem and 
hidden invisible interest can be transformed through 
conversation, which process is called deconstruction 
in the theory of social constructionism. 
　Mobilizing these theoretical perspectives, we built 
up ideas of mediation much more suitable ones to 
medical dispute situations. This approach was first 
proposed by Wada and Nakanishi 202121） in Japan and is 
in the process of transplantation into China and 
Taiwan as Japanese model for in-house medical 
mediation.
　The advantages of this model include multidimensional 
approaches to promote the resolution of medical 
disputes. This approach aims not only at resolving 
direct disputing issues, taking account of medical, the 
legal, and psychological points, but also at rebuilding 
truthful relationships between doctors and patients 
by facilitating the process in which both parties 
recover from and overcome unfortunate experiences 
caused by unexpected medical adverse events or 
mishaps. Therefore, the purpose of in-house mediation 
is to promote effective communication, reflecting 
various patient and social need such as understanding 
of emotional grief-need to improve health policy or 
systems without wasting the experience of the 
accidents. To realize such process this model mainly 
focuses on information sharing and transformation of 
perspectives not like typical mediation model in 
which problem-solving in a win-win manner is 
pursued.  In addition, in-house mediators never make 
evaluation on issues nor suggest agreement nor even 
express any opinions, based on the belief that medical 
providers and patients/families have power to 
manage their conflicts for themselves 　　　　　 . 
　The following points illustrate the distinctiveness of 
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１）Japanese in-house medical mediation is theoretically 
　based on social constructionism.
２）Adopting this theory, our model can redefine the
　concepts of interests, positions, and issues that are
　commonly used in the typical mediation model, 
　integrating parties’ perceptions, emotions, factual 
　information, and the process of the emergence of 
　the grievance in a much more dynamic way.
３）In other words, the Japanese model places much
　value on the process of gradually transforming 
　parties’ subjective narratives and perceptions on 
　issues, positions, and interests, through dialogue.
４）Its purpose is making both patients and doctors 
　reconstruct their realities on medical adverse 
　events or problems through sympathetic conversations, 
　aided by a mediator.
５）The Japanese model concentrates on building 
　cooperative relationships with sympathetic care for 
　emotional disorder and deliberate ethical attention.
６）Therefore, the Japanese in-house medical mediation
　model usually does not handle legal issues and 
　compensation. These legal issues would be disposed 
　by another department or person after a trustful 
　relationship is built through healthcare mediation.
　In the practice of this mediation, the interests 
of both patients and medical providers can be 
extracted, highlighted, and appropriately addressed 
by promoting dialogue between patients, the patients’ 
family members, and medical providers. Thus, 
this method is called ‘Issue-Position-Interest (IPI) 
analysis’ (Figure 3). The concept is redefined by social 
constructionist perspective. It is able to function as 
an initial preventive tool for avoiding the further 
escalation of conflict. However, under the following 
situations, this model could not be applied. 
１）The involvement of medical mediators is rejected 
　by either party.
２）Either party resorts to violence.
３）Either party has significant mental health problems
　(such as borderline personality disorder).
４）The level of interest in depth is not incompatible 
　among parties, (for example, a party’s interest is 
　basically a malicious request for money). 
Figure 3: Analysis of medical dispute
A unique IPI development model is used to discover 
both parties’ true issues. The layered, conical 
construction illustrates the dispute structure that 
facilitates an open dialogue process. Issues are named 
points of contention. Positions include assertion 
of facts, assertion of demands, and expression of 
emotions. They are difficult to resolve. Hidden 
interests are the fundamental latent desires.
Phases and Skills of In-house Medical 
Mediation Model 
　Typically, in-house medical mediation has three 
parts of the process.
１）Accepting Emotion
　At the beginning of the process, patient and family 
are suffering strong sorrow and anger. Medical 
providers also are feeling strong tension and fear 
to face with patient’s anger.  It is very important 
to sympathetically accept these feeling and listened 
to their sometimes attacking words.  A mediator 
never understands these superficial attacking words 
literally; instead try to accept their deep sorrow 
and grief.  Through this process, patient’s emotional 
confusion is calmed down and then begin to notice 
what he/she would like to know and what response 
they would like to receive from medical providers. 
Accordingly, medical professionals also become 
express their ideas with less feeling of fear.
２）Sharing Information
　Then, the mediator helps each party to express 
their need and to make explanation through giving 
adequate questions. At this point, disclosure of 
information that is invisible to each other is facilitated 
Patient
Hidden Interests
Interests close to overt positions
overt assertions
Issues
●I went straight to the OB/GYN.I
wanted to get rid of the cystitis
quickly.
●I really want a child.
●On 28 June, the doctor told me
that there could be an abnormality
due to the injections and medication,
so I think I should terminate the
pregnancy.
●Even if patients are worried, they
can't trust doctors because doctors
don't explain. (They say things like
“You can never tell what eﬀecta
medicine will have.”)
●I didn't go to the hospital just for a
pregnancy test. I went because I
was genuinely worried.
●The course of treatment was
appropriate.
●The patient should have come in
four weeks later for a decision.
●We can't give a 100% guarantee.
●There was hardly any eﬀect on the
foetus of either the injections or the
oral medication.
●The result would have been the
same at any hospital, so we are just
being made a scapegoat of.
●People can do pregnancy tests bt
themselves.
●The patient pestered us.
●It was mild cystitis, so we advised
the patient to drink large quantities of
water and see how it goes.









New Medical Dispute Resolution Model
－ 7 －
with the help by a mediator. Information disclosed 
is not limited to medical records or other medical 
information. More emotional information like doctor’s
feeling, when he was taking care of the patients is 
included. In most cases, patient and family want to
listen to not only medical explanation, but also words 
expressing doctor’s sincere attitude. Through this 
phase, both parties began to recognize the situation 
different way based on rich information that otherwise 
they could not obtain.
３）Rebuilding trustful relationships
　Finally, both parties accept the other party’s 
perception as understandable one , although there 
still be some difference. Based on this mutual 
fundamental understanding, both party continue to 
exchange information and ideas. In many cases where 
no legal negligence, patient and family accept doctor’s 
explanation on an adverse event, as long as a medical 
provider sincerely understand patient’s perspective 
and show sympathetic attitude. Throughout these 
phases a mediator mobilize active listening skills, 
modified method of position-interest analysis and 
narrative facilitation skills.
The Effectiveness of Mediation in Clinical 
Situations
　Among patients who experienced lawsuits, 66% were 
unsatisfied with their attorneys-at-law, and 71% were 
critical of legal outcomes25）. Both patients and 
medical providers desire direct, faithful dialogues, which
cannot be realized within the legal framework26）. 
Moreover, partnership-oriented health care is also 
desired in Japan. This idea should be applied even 
when medical adverse events happened.
　Medicine and medical procedures consist of 
interactions between the people involved including 
patients, patient family, doctors, and other medical 
providers. Hall JA et al.27） reported that the more 
information and communication medical providers 
offered to patients, the more satisfied the patients 
were. Cleary P et al.28） reported that doctors who 
were well trained in communication skills and 
expressed their emotions l ike understanding 
(compassion) and empathy, could get more patient 
satisfaction. Therefore, doctors should improve their 
communication skills in order not only to obtain 
patient information effectively and make an adequate 
diagnosis , but also to obtain greater patient 
satisfaction. The in-house medical mediation model 
could promote a trust relationship between patients 
and medical providers based on communicative 
interactions 29）.
Acknowledgement of In-house Medical 
Mediation in Japan
　As Delbanco Tet al. l 30） mentioned, creating structured 
curricula for professionals addressing both error 
prevention and response is important. Wada and 
Nakanishi developed a curriculum of medical 
mediation training at the Japan Council for Quality 
Health Care, and have already trained more than 
10,000 medical providers. The Japan Association of 
Healthcare Mediators were establish in 2008 and 
certified 2,192 in-house medical mediators by October 
201231）. In addition, on 7 December 2011, the data 
showing effectiveness of in-house mediator model 
were delivered and acknowledged at a meeting of the 
Central Social Insurance Medical Council of the 
Ministry of Health, Labour and Welfare as handouts 32）.
Conclusion
　The new design of the Japanese in-house medical 
mediation model redefines analytical concepts of 
orthodox mediation model and adopts narrative 
approach based theoretically on social constructionism. 
Utilizing this approach it facilitates transformation of 
parties’ emotions, feelings, and interests in the early 
process of disputing conversation or of disclosure 
conversation after medical adverse events in hospital 
settings. This model can effectively perform desirable 
function for both patients and medical providers after 
medical adverse events by promoting sincere and 
rich conversation, information sharing and mutual 
acceptance of deep need and emotion between them.
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